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STATEMENT OF THE CASE/NATURE OF ACTION

On Jannary 26, 2010, TDR Servicing, LLC as Trustee for Point
Loma #5005 (hereafter “TDR SERVICING .) filed an unlawfil
detainer complaint (“Foreclosure Holdover”) alleging Appellant
LESLYE CRAWFORD (here after “CRAWFORD”) and Does 1 to 10
had failed to move out of  residential premises after service of proper
notice pursuant to California Code of Civil Procedure Section 1161(a),

and thus were holdover occupants. -
* Both Defendant/Appellants CRAWFORD and ROBERT SMITH

( hereafter “SMITH™) filed Answers (See RT page 12, lines 6-7).
SMITH also had filed a prejudgment claim of right to possession (See
RT page 25, lines 11-21).

RELIEY SOUGHT BY APPELILANTS

. 1. Reversal of Court’s granting judgment in favor of Plaintiff
TDR SERVICING as against SMITH for possession (See ICT 8-9); and

2. Reversal of Court’s granting udgment in favor of Plaintiff

TDR SERVICING as against CRAWFORD for possession and
monetary damages in the amount of $8,250 dollars (See 1 CT 8-9).
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STATEMENT OF APPEAL ABILITY

This appeal is from a final judgment of the San Diego
Comnty Superior Cotrt entered on July 1, 2010, after a bench trial
held on May 21, 2010 {See I CT 8) and is authorized by the
California Code of Civil Procedure, section 904.2, subdivision (a).
The appeal was timely fled and served on Yaly 12, 2010 (See CT 10-
14). On July 15, 2010, the Notice of Appeal was amended adding
Appeliant CRAWFORD as a joint appellant and properly served (See

1CT 15-19).

STATEMENT OF SIGNIFICANT FACTS

Appellant CRAWFORD is the former homeowner of the subject
regidential premises (See 1 CT 34) and was an occupant of the
premises at time of trial of this matter (See RT page 14, 1ine7-9).

The subject residence was foreclosed npon by then Trustee
‘Unifimd Financial Group. including recordation of 2 Notice of Default
(See TR page 15, line 20 through page 16, line 11). On December 7,
2009, Unifimd Fimancial Group prepared a “Forebearance Agreement”

that CRAWFRORD accepted. (See I CT 75-81).
Plaintiff TDR SERVICING purchased the subject residential

premises af a post-foreclosure trustee’s sale on December 24, 2005,
(See TR p.14, lines 17-19(See also I CT 33-38).
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On Jamuary 11, 2010, prior to the present action, CRAWFORD
filed a Quiet Title action as against TDR SERVICING, and other
defendants on Jannary 11, 2010. (See I CT &3) On or about the same
date, a lis pendens was concurrently filed. The amended or operative lis
pendens was fled on January 19, 2010, one week prior io the fling of
the underlying complaint that forms the basis of this appeal (See 1 CT

R3-84).
On or dbout May 12, 2010, CRAWFORD filed a Reqguest for

defanlt judegment as against Plaintiff TOR SERVICING in this Quist
Tifle Action (See I CT 88-89).

Co-Defendent Appellant ROBERT SMITH (hereafter “SMITEH)

was a tenant of CRAWFORD’S at the subject residence since April 1,
2005 (See I CT 4-7) SMITH had a written lease agreement with
CRAWEORD and was in possession of one room of the premises since
2005. SMITH had paid the som of $500 plus niilities each month since

2005. (See also RT p. 22, Yines 1-28). (See also I CT 5).
Prior to filing the present action, SMITH was never served any

type of notice 1o vacate including a 3 day 60 day, or 90 day or other
notice (See RT'p. 23, lines 1-9).
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ARGUMENT

I
The Court’s granting jndgment in favor of Plaintiff TDR.
SERVICING as againgt SMITH for possession should be reversed

A. Standard of Review

A judgment mmust be supported by substantial evidence.

Williams v. Wraxall 33 Cal. App. 4% 120, 132 (1995) Estate of
Ohera 062007 CAAPP4, end0937 (4% Dist. 2007)

B. The Court’s ruling that the Protecting Tenants in
Foreclosure Act (Title VII Sections 701-704 (Public Law 11-22) was
not applicable in & residential foreclosure action. constitnted clear

erreT.
In making it’s muling, the Court stated

“I don’t think the fadersl statute applies in this case hecause yon still have
the owner-the prior owner residing there on sife and hasically subleasing g Toom
i aienant. ‘

At it’s very essence, SMITH is appealing the ruling and
Fudgment that & sub-tenant of 2 former owner is never afforded the
protection of the PTFA, and thus the 90 Day Notice does not need to

be served.
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However, this ruling flies in the face of the clear statutory

requirements and languape of the PTFA which states:

) Bona Fide Lease or Tenaney- For purposes of this section, 2 leass or tenancy

shall be congidered bova fide only -
{1} the mortgapor or the child, spouse, or parent of the mertgagor tmder the

contract is ot the tenant;
(2) the leass ortenancy was the result of an arms-length transaction; and

(3) the leass or tepancy requires the receipt of Tent that is nat substentially legs
than fair marlket rent for the property or the unit's rent is reduced or subsidized dueto 2

Pederal, State, or Ioral subsidy

Unlike, California statutory restrictions, properly interpreted by
the Court in this action, there is absolutely no language excluding
sub~tenants unless they are the child, sponse or parent of the
mortgagor. In the present action there was no evidence presented that
SMITH was the child, sponse or parent of CRAWFORD.

Therefore, standing alone the PTFA was applicable and a 90
day notice should have been served prior to initisting the litigation

even if it tirmed out that no “bona fide tenant™ ultimately Answered

or otherwise filed a responsive pleading. Otherwise how conld a

bona fide tepant even know of their rights ymder federal law niess

and nnti] such a Notice was served. Therefore, failure to serve a 90

day notice is fatal in a1l cases if it is not served properly prior to

intiation of a post foreclosure eviction in California’,

' Defepdant/Appellent is not asseriing that a child, spouse or parent of the mortgagor
would thersby need fo be served with a 90 day notice as they are specifically excluded by the

statutory lenguage withont further analysis.,
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In the present action, there is unrefited and substantial
evidence that Plainiiff only served 2 3 day notice (TR 17, line5-14)
and that this was the onty Notice served and attached to the
Complaint (TR 17 lines 6,7) and the only Notice introdnced as
evidence at trial by Plamntiff (TR 18, lines, 4-6). SMITH testified he
was never served either 2 60 or 90 day notices (TR 23, fines 6-9).

Despite, mling that the PTFA did not apply, the Court
determined that SMITH was not 2 “bona fide tenant™ as reguired by
the PTEA. (TRpage 41 Iines 4-18. The court concluded that because
Tis “room” rent was $500 and was less than the worth of the [fafr
market rental] of the “premises™ then SMITH was not a “bona fide
tenant under the PTFA. Again, this wonld preclude all sub-tenants,
not merely those who were sub-fenaufs of former homeowners who

also resided at the foreclosed premises.
There is 2 dsarth of case law covering the specific language of

who qualifies as a “bonafide tepant”. There is pnfortumately no case
law interpreting whether or not a sub-tenant of a portion of a
homepwner’s residence is de facto not a bona fide tenant and not
afforded the protections of the PTFA. This fact was acknowledged
by the commissioner n her mling (TR 41, lines 21-26). Thisisa
firther argnment for taldng the statrite on its face.
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The PTFA did not exclude sub-tenants as a protected class.
The PTFA did exclnde the spouses, children, and parents of the
meortgagor from those who were a protected class.

Tt is a basic principle of statutory interpretation that where as
here the legislatre included exceptions, then necessarily intended to
not inclnde those classes or individnals that were not listed in the
statutory language. In the absence of case law anthority intezprst;ing
the statite otherwise the irial court was bound by this clear rile of
statntory interpretation and in this cage failed fo follow such a mle.

In the present case, the complaint failed to allgge that any
defendant inchuding Appellant SMITH had been served a 90 day
Notice reguired under the federal 2009 statute entitled “Protecting
Tenants in Foreclosure” (hereafter PTEA) prior to initiation of a post-
foreclosnre residential nniawful detainer action. -

The PTFA required 90 day notice was also not attached as an

Exhibit o the operative Complaint.
Said Complaint also failed to allege that Appellant Robert

Smith (hereafier “SMITH™ had been served with a 60 day notice.
Additionally, Plaintiff also fafled to produce any evidence that
SMITH had been served with any type of notice to quit (See RT pgs
14-20, line 13). As admitted, by Plaintifi"s key witness, the onty
notice served on any “defendant” was a 3 day notice to quit (See RT
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p. 17, lines 5-23). The PTFA is applicable here where SMITH is a
tenant. The Court’s ruling that a sub-tenant of a portion of a home ig
not 2 bona fide tenant under the PTFA is clear error and violztes basic

roies of statutory interpretation

I
. The Cowrt’s_granting judement 1n favor of Plaintiff TDR

SERVICING as againgt CRAWFORD for possession and monetary
damages of $8.250 dollars should be reversed,

A. Standard of Review.

A judgment and monetary damages must be supported by
substantial evidence. -

Williams v, Wraxall 33 Cal. App. 4% 120, 132 (1955) Estate of
Overa 062007 CAAPP4, e040937 (4% Dist. 2007)

The trial court erred in entering udgment against Appellant/
Defendant CRAWFORD as there was substantial evidence that
California Civil Code Section 2924 had not been complied with by
both the lender and Trmstes during the foreclosure process. Evidence
was also presented that Civil Code Section 2924c requitement to cure
had been met by CRAWEORD in the form of payments required by a

forebearance agreement.
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B. The Conrt’s ruling that TDR SERVICING received the
benefits of the Trustee’s Deed upon Sale recital that Civil Code
Section 2924 had been complied with was in error as not

supported by the evidence.

During the bench trial he Trustee’s Deed upon Sale (I CT
55-58) was infroduced into evidence as Plamtiff’s Extibit 1 (See
TR pags 15, fines 17-18). The Court in their ruling in favor of
Plaintiff stated that Plaintiff recerved the benefit of the
presumption that Civil Code Section 2924 was “filed”[complied
with] (See TR page 43, lines 26-28)

In Tomezak v. Oriega 240 Cal App. 2d 902; 50 Cal Rptr. 20
1# Dist 1966) the Court reversed the trial court’s granting of
possession to Plaintiff after a post foreclosure eviction. The
Tomezack Conrt held that the foreclosure sale wasg invalid based
on the fact the mortgagor had complied with California Civil Code
Sect. 2024C by meeting the conditions of the notice and the
tmstees were bound by the notice ag modified. Id at 907.
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In reaching this holding the Court specifically stated that
Civil Code Section 2953 [provided] in pertinent part

"Any express agresment made or entered [¥*#%11] into by &
borrower at the time of or in connection with the making of or renewing of
any loan secured by a deed of trust, . . . whersby the borrower agrees to .
waive the rights, or privileges conferred upon him by Sections 2824,

2924b, [or] 2824c of the Civil Code . . . shall be void and of no effect.”

Tomezak v, Ortega 240 Cal App 24 at 907.

In the present case, on December 7, 2009, CRAWFORD
entered mio & forabéa:ance agreement with Unifund, TDR
SERVICING’S, predecessor in mterest. (I CT 77-81) Pursnant to
the terms of the forebearance agreement CRAWEFORD had to
make 2 payments. In exchange, Unifiund agreed to not to sell the
house at a foreclosure sale. However, the agreement specifically

stated that

Unifund would not “cancel any foreclosure actions™ even if
CRAWFORD met the conditions of the forebearance agreement (T

CT 76). In essence, CRAWFORD agreed to waive her rights
under Civil Code 2924¢c. As quoted in Tomezack this waiver was

noll and void.

Page 10 of 14




In fact CRAWFORD made the first payment to the Trustes

Secored Servicing and the second payment wes refiised by the
Trustee even though timely submitted. Regardless, CRAWFORD
met the statmtory requirement by “curing the defanlt as required by

the forebearance agreement.

CRAWFORD made the injtial payment and tendered the
second payment timely(See CT page 44, lines 10-17. The Court
acknowledped review of the forebearance agreement and the
Pleadings in the Quiet Title Action initiated by CRAWFORD (TR
26, lines 26-28) Both documents were specifically referenced in
CRAWFORD’S affirmative defenses. Upon motion by Plaintiffs
counsel this Answer was jundicially noticed® (See TR. 27 linas 3-

TR 28, line 7).
The evidence infroduced at trial clearly established that
2924¢ had been complied with by CRAWFORD. Necessarily, by

holding the sale the Trustes had failed to comply with 2924, and

the preswmption of the accuracy of such recital in the Trustee’s
Deed upon Sale had been rebutted by Defendant CRAWFORD,

In essence, the defandt no longer existed at time of the sale.

2 The Court’s discnssion 'was limited to a separate declaration by CRAWFORD, however
Plaintiffs counsel request was as to the Answer, and this was not objected o by Defendants,
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The Tomezak Court stated as a primary basis for it’s
reversal of the trial court’s judgment

The trastee's deed here refers to the recordation of the notice
of defanlt and then recites that "Such default s#il] existed at the
time of sale." (Ttalics added.) There is no substantial evidence to
snpport this recital and it cannot be upheld in this instance

Tomezakv. Ortega 240 Cal. App. 24 at 907.

In sum, Breach of Forebearance Agreement by lender
Upifind coupled with knowledge of breach by Trustee Secured
 Servicing Tne, establishes clear evidence of non-compliance with

Civil Code Section 2924c voiding Trustee’s sale and Respondent’s
presumed benefit of such compliance was overcome by substantial

evidence.

The payment due on December 9, 2009, was received by

the subsequent Trustee Secnred Servicing L, who still sold the
residence at a later foreclosure sale despite specific knowledge of

' this pavment. (SeeICT 74). (See also I CT 55-58).
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C. Prior to Foreclosure Sale the Trustee had agreed to

give CRAWEFORD until after the foreclosure sale to cure
the default

On the same date that CRAWFORD made her first
payment, under the forebearance agreement the Trustee provided

the “Beneficiaries Demand for Payoff” I CT 63). The date of
expiration ig crucial to the rights of the Trustee to hold a valid and

Civil Code Section 2924 compliant foreclosure sale on Deceniber:

24, 2009.
In this Demand for Payoff, CRAWFORD was given nniil

December 31,2009, to curs the defanlt. Even without the second
payment being accepied by the Trustee, this separate document
standing alone shows that by this Noticed Demand that
CRAWFORD had until December 31, 2009, to comply with the

retuirements of Civil Code Section 2924¢.
The conrt®s basis of ruling that the presumption that 2924

was complied with and that TDR SERVICING was entitled to
such benefit was clear error and shonld be reversed,
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I
CONCLUSION
For the foregoing reasons, the judgment as to both

CRAWPORD AND SMITH should be raversed.

December 29, 2010

Respectf submxtted b

By Damsl E " Maréhall, Attorney at Law

Attormeys for Appellants
LESLYE CRAWFORD and
ROBERT SMITH.
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